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Attorney Anthony Stites represents business entities in all facets of their employment matters. On a daily basis, he works 
with human resource personnel and in-house counsel to prevent or solve problems in the employment arena. Clients 
that he works with regularly include Ashley Industrial Molding, New Millennium Building Systems, Micropulse, Steel 
Dynamics Inc., OmniSource, LLC, and Colwell General Inc. 

With an emphasis in the transportation and manufacturing sectors, Anthony has presented hundreds of supervisor 
training sessions throughout the U.S. He has extensive experience in strike activity and trial experience defending 
employers in all areas of employment matters. Anthony serves as a mediator for alternate dispute resolution.

Selected representative matters include representing a regional corporation in the termination of their president, taking 
an attorney fee award against the National Labor Relations Board (NLRB), defending the drug testing policy of a company 
through a federal jury trial, and representing numerous manufacturing facilities during downsizing negotiations with 
unions. He has partnered with clients in Ohio, Indiana, Illinois, Minnesota, and Michigan to handle union election 
campaigns and decertification elections in Ohio and Indiana. 

Anthony is an AV® PreeminentTM* rated attorney based on Martindale-Hubbell’s peer review ratings, has been selected 
for inclusion since 2016 in The Best Lawyers in America® publication, and selected for inclusion in the Super Lawyers in 
America® publication nine times. Best Lawyers in America® recognized him in 2017 and 2018 as “Lawyer of the Year,” 
Fort Wayne, in the area of Employment Law – Management. He has presented over 250 speeches and/or seminars 
locally and nationwide. He is a member of the Allen County, Indiana and Ohio Bar associations, as well as the Indiana 
State Bar Association where he is past chair of the Indiana Bar Association’s Labor, Employment & Benefit Law Section. A 
Fellow in the Indiana Bar Foundation, Anthony is a member of their board of directors. In the community, he is a board 
member of the YWCA and a a member of Fort Wayne Mad Anthonys Inc. He was selected a Paul Harris Fellow for his 
lifetime contributions to the Fort Wayne not-for-profit sector and selected as Notre Dame Club of Fort Wayne’s 2015 
“Person of the Year”.   

After receiving his B.B.A, Finance, in 1985 from University of Toledo, Anthony earned his J.D. in 1988 from the University 
of Notre Dame. He is admitted to practice before Indiana state courts, Ohio state courts, U.S. District Courts for the 
Northern and Southern Districts of Indiana, U.S. District Court for the Northern District of Ohio, U.S. District Courts for 
the Eastern District of Michigan, and the U.S. Court of Appeals for the Seventh Circuit.
* AV® Preeminent ™ is a certification mark of Reed Elsevier Properties Inc., used in accordance with the Martindale-Hubbell certification procedures, standards, and policies. The AV 

rating is a testament to the fact that a lawyer’s peers rank him or her at the highest level of professional excellence.
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Fax:   260.423.8920
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Disclaimer 

 
 

The information and procedures set forth in this manual are subject to constant 
change and therefore should serve only as a foundation for further investigation 
and study of the current law and procedures related to the subject matter 
covered herein. Further, any forms contained within this manual are samples 
only and were designed for use in a particular situation involving parties which 
had certain needs which these documents met. All information, procedures and 
forms contained herein should be very carefully reviewed and should serve only 
as a guide for use in specific situations. 
 
Barrett McNagny LLP and contributing authors hereby disclaim any and all 
responsibility or liability arising from or claimed to have arisen from reliance 
upon the procedures and information, or utilization of same, set forth in this 
manual. 
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I. Employment Ramifications of Marijuana in the Workplace 
Twenty-Nine States and the District of Columbia have enacted laws that permit patients 

suffering from debilitating illnesses to access and use medical marijuana. Many states have passed 
laws regulating the use of cannabidiol (“CBD”), a compound form of the cannabis plant.  Medical 
purposes include relief from pain, seizures and anxiety.  Ten states and the District of Columbia have 
also passed laws authorizing recreational marijuana use. However, federal law continues to prohibit 
marijuana use, distribution, and possession for any reason. 

 
Jeff Sessions served as Attorney General from January 2017 through November 2018.  On 

January 4, 2018, Sessions rescinded the prior administration’s memorandum and instruction on the 
DOJ’s guidance for resolving the conflict of state and federal law and declared that marijuana 
activity is a serious crime. The Department of Justice (“DOJ”) reaffirmed that marijuana remains an 
illegal drug under federal law and stated in its Guidance Regarding Marijuana Enforcement that it 
expects state and local governments to establish and enforce robust controls in their marijuana 
regulatory schemes to meet its federal objectives.  David Whitacre is the acting Attorney General 
who has not otherwise amended Sessions’ one-page memorandum that requests local prosecuting 
attorneys to use their prosecutorial discretion on whether to pursue criminal charges where 
warranted.   

 
The U.S. Drug Enforcement Administration (“DEA”) continues to classify the entire 

cannabis plant as a Schedule I drug, which means that the DEA believes that marijuana is a ‘drug 
with no currently accepted medical use and high potential for abuse,’  

 
Employers subject to federal regulation can randomly screen employees and include drug 

testing as part of the hiring process.  Federal law does not require drug testing for non-federally 
regulated employers.  Employers have the right to maintain drug-free and alcohol-free work 
environments, which includes testing applicants and employees and should clearly state the same in 
their workplace policies. 

 
As for treatment of marijuana by the states: 
• the three (3) states in which marijuana in any form is completely illegal: Idaho, Nebraska, 

and South Dakota; 
• The ten (10) states permitting recreational marijuana: Alaska, California, Colorado, Maine, 

Massachusetts, Michigan, Nevada, Oregon, Vermont, and Washington and Washington, D.C.; 
• The twenty-three (23) states approving medical marijuana: Arizona, Arkansas, Connecticut, 

Delaware, Florida, Hawaii, Illinois, Louisiana, Maryland, Minnesota, Missouri, Montana, New 
Hampshire, New Jersey, New Mexico, New York, North Dakota, Ohio, Oklahoma, Pennsylvania, 
Rhode Island, Utah, and West Virginia; and, 

• The fourteen (14) states with some form of legal medical CBD: Alabama, Georgia, Indiana, 
Iowa, Kansas, Kentucky, Mississippi, North Carolina, South Carolina, Tennessee, Texas, Virginia, 
Wisconsin, Wyoming. 

Given the prevalence and variance of marijuana throughout the United States, how can 
Employers appropriately balance their interest in maintaining a safe workplace and their wish 
prohibit use of controlled substances on company grounds versus the interests of Employees, who 
may have an individual right or may be qualified to use marijuana or CBD?    
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Medical Marijuana 

 
a. Card Holders.  Medical marijuana may be prescribed for those dealing with 

constant pain or certain illnesses.  Recipients must carry a card showing that they are a “certified 
patient,” requires a prescription from a physician legally appointed to prescribe.  Such a prescription 
may include cannabis. 

 
b. Employer right to terminate or discipline employees. Employers may prohibit 

against use of marijuana on employer’s premises and on-the-job intoxication. Workplace policies 
should clearly state that employees can’t be drunk or high at work. 
 

c. Common restrictions on Employers. Some states, while authorizing termination 
or discipline for marijuana use or intoxication in the workplace, limit employers' right to test for 
marijuana or prohibit discrimination against individuals based on their having medical marijuana 
registration cards. 

i. Massachusetts and New York (New York and Nevada for cannabis) afford 
registered medical marijuana users some protection in that employers must engage in an 
interactive process to see if a reasonable accommodation can be made in some circumstances 
to permit registered users who tested positive for use.  Accommodations might include 
additional time off or a leave of absence for the period the worker needs to use the drug. 

ii. If marijuana cardholder is fired because of a positive drug test, the employee could 
have a claim for workplace discrimination. Since THC remains in the bloodstream for weeks 
after use, a positive test may not mean that the employee is impaired at the moment.  This 
also assumes that the marijuana does not prevent the employee from doing his or her job and 
does not affect the safety of the employee or other employees (the public or anyone else in 
the workplace).  

 
d. As of November 2018, the following states do not have statutory medical 

marijuana laws covering private employers: Alabama, Idaho, Indiana (although see below for 
limited protections), Iowa (limited protections), Kansas, Kentucky, Louisiana, Mississippi, 
Nebraska, North Carolina, South Carolina, South Dakota, Tennessee (limited protections), 
Texas, Virginia (limited protections), Wisconsin (limited protections) and Wyoming. 

 
e. Limited Marijuana Protections: Indiana is among a limited number of states that 

have passed limited protections related to the medical use of cannabidiol oil (a plant extract of 
marijuana).  In Indiana, the sale and possession of industrial hemp extract that contains no more than 
0.3% tetrahydrocannabinol (THC) and no other controlled substances (Ind. Code Ann. 24-4-21-1 to 
24-4-21-5) is permitted. Only Purdue is allowed to cultivate hemp for research purposes. 

 
II.  White Collar Exempt Salary 

  
In March, the U.S. Department of Labor issued a new rule raising the minimum salary 

threshold required for workers to qualify for the FLSA “white collar” exemption to $35,308.00 
per year.  This new rule replaces the former administration’s rule, which had set the threshold at 
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approximately $47,000.00.  Also, the FLSA overtime exemptions for Executive, Administrative, 
and Professional workers (“EAP”) were updated.  

 
The prior administration’s version of the rule was made invalid in the middle of 2017 by 

a U.S. District Court in Texas via injunction.   
 
The Department of Labor said that it utilized the same methodology in setting the 

$35,000.00 or $679.00 per week threshold as was used to set the prior threshold in 2004.   
 

Another element of the existing rule, known as the “Duties Test,” which identifies FLA Exempt 
EAP employees was not changed otherwise.  It is estimated that this rule take effect in January 
2020. 

 
III. Age Discrimination Claims Narrowed  

 
The 7th Circuit Court of Appeals, sitting en banc ruled 8 to 4 that job applicants do not have legal 

standing to bring a claim for unintentional age discrimination under the Age Discrimination 
Employment Act (ADEA). In Kleber v. Care Fusion Corp. 7th Cir. Jan. 23, 2019, the Court of 
Appeals ruled that disparate impact claims are not permitted by the ADEA in the job 
application/hiring process. The Court relied heavily on Section 4(a)(2). This section of the Act makes 
it illegal for an employer to limit, segregate, or classify his employees in any way which would 
deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect 
his status as an employee, because of an individual’s age. The 7th Circuit held this language makes it 
clear that the protection is for existing employees only. The Court reasoned that an applicant has no 
status as an employee under the common meaning of the words. In reaching its decision, the 7th 
Circuit also reviewed Section 4(a)(1) of the Act. This section prohibits disparate treatment. This 
section indicates that it is illegal for an employer to fail or refuse to hire an individual because of 
their age. Thus, the 7th Circuit makes clear that an employer cannot refuse to hire someone because 
of their age, but the court ruled that the argument that somehow someone was not hired because of a 
disparate impact, facially neutral policies or criteria that happen to disproportionately affect the 
protected group, is not illegal in the hiring process. 
 

This is a case that may make its way to the U.S. Supreme Court. The 7th Circuit is the first Court 
to rule that there is no disparate impact claim for applicants based upon age. Also keep in mind that 
the long standing practice across the country under this federal law is to avoid age discrimination 
whether by formal policy (intentional) or by facially neutral policies that adversely impact 
individuals based upon age (disparate impact). That remains best practice throughout the country, 
however, it will be the rule of the 7th Circuit (Illinois, Indiana, Wisconsin) that a disparate impact 
claim based upon age in the hiring process will not be a viable claim. 
 

IV.  Independent Contractor Test  Reverts Back to Former Test 
 

On Friday, January 25, 2019, the National Labor Relations Board (“NLRB”) issued an 
opinion in SuperShuttle DFW, Inc., Case 16-RC-010963, that re-institutes the common law test and 
standards for assessing whether a worker should be classified as an independent contractor versus 
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employee.  Specifically, the NLRB emphasized the role that “entrepreneurial opportunity” plays in 
such an analysis.     

 
In SuperShuttle DFW, Inc., a local union sought representation over approximately 88 drivers 

who operated as “driver franchisees” at the Dallas-Fort Worth Airport. Because the Board 
determined that these workers were independent contractors, the union could not bargain collectively 
for the drivers’ benefit.  Factors significant to the Board’s decision included: franchisee drivers 
leased or owned their own work vans; the drivers were paid by their customers’ fares (none of which 
was shared with SuperShuttle); and the drivers exercised nearly unfettered control over their daily 
work schedules and working conditions.  Other factors considered were the absence of driver 
supervision and the parties’ understanding and belief that the drivers were independent contractors.   

 
According to the Board, ‘entrepreneurial opportunity’ has always been at the core of any 

common-law test used to classify workers as either employees or independent contractors.  The 
conditions of the work paradigm presented in SuperShuttle overlaying the drivers’ entrepreneurial 
opportunity for economic gain was sufficient enough to support their designation as independent 
contractors.   

 
Significantly, this overrules FedEx Home Delivery, a 2014 NLRB decision that previously 

modified the independent contractor test by emphasizing financial interdependence of the 
“independent contractor” on the “Employer” in order to find more of a master-servant relationship, 
which is a hallmark of a true employment relationship. 

 
According to the U.S. Labor Department, it is estimated that there were 10.6 million workers 

identified as independent contractors in 2017.  This figure accounts for nearly 7% of the American 
workforce.  If your organization utilizes contract labor and would like a review of how the NLRB’s 
decision in SuperShuttle DFW, Inc. might influence your employee classifications, please do not 
hesitate to contact any of the members in Barrett McNagny’s employment law section. 
 
 

V.  OSHA Rescinds Electronic Submission and Public Disclosure Requirements for 
Large Employers 

 
Thursday, January 24, 2019, the Occupational Safety and Health Administration (“OSHA”) 

rescinded the existing rule on tracking of workplace injuries and illnesses. The final rule 
eliminates the requirement for large employers (250 or more employees) to electronically submit 
OSHA forms 300 and 301. Keep in mind:  all employers (10 or more employees) still must 
maintain OSHA forms 300 and 301. Additionally, employers must produce these forms during an 
OSHA inspection. The final rule no longer requires that any employer submit the form 300 and 
301 electronically on an annual basis. Lastly, employers with 20 or more employees in certain 
designated industries will still be required to electronically file information from their form 300A 
(Annual Summary of Injury and Illness Data).
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VI. EEOC Ordered to Gather Wage Data

A D.C. Federal Judge has rules that the EEOC must collect 2018 pay data from mid-sized and 
large employers listing employee’s sex, race and ethnicity.  Employers have until September 30, 
2019 to submit this information.  The same Judge also ordered the EEOC to gather one 
additional year of the same data.  The EEOC has selected to collect 2017 data. Thus, the Judge has 
ordered that employers must submit the usual EEO-1 report, and also the Component 2 EEO-2 
report that reports total hours worked and W-2 wage information by race, sex and ethnicity by 
job category. 




